UNI TED STATES BANKRUPTCY COURT
WESTERN DI STRI CT OF NEW YORK

In re:
CASE NO. 00-22834

DAVI D G BURCH

Debt ors. DECI SI ON & ORDER

BACKGROUND

On September 28, 2000, David G Burch (the “Debtor”) filed
a petition initiating a Chapter 7 case.

On Cct ober 24, 2000, notice of a Section 341 Meeting was
mailed to all creditors, notifying themthat Peter Scribner had
been appointed as the Chapter 7 trustee (the “Trustee”).

On Novenber 29, 2000, the Trustee indicated to the Court
that the Debtor’s Chapter 7 case had beconme an asset case. On
Decenber 13, 2000, after the Office of the United States Trustee
(the "UST”) indicated that it had no objection, an order was
entered enploying Peter Scribner as the attorney for the
trustee, and on July 12, 2001, an order was entered authori zing
the enployment of John T. Reynolds as an appraiser for the
estate.

On or about August 30, 2002, after no objections were filed
in response to the Trustee's Notice of Intent to Sell, he sold
the estate’s interest in various assets to the Debtor and his

non-filing spouse.
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On Oct ober 15, 2002, on behalf of the two law firnms that he
had been enployed with while representing the Debtor, the
Debtor’s individual attorney (the “Attorney for the Debtor”)
filed an application (the “Application for Conpensation”) for an
al l omance of conpensation for |egal services rendered and
di sbursenents incurred for the period fromJuly 18, 2000 t hr ough
Cct ober 11, 2002. The Application: (1) requested paynent of
$10,171.50 for services rendered and $75.00 for disbursenents
i ncurred pursuant to Section 330;! (2) asserted that, “During the
Conpensation Period, Adair assisted the Debtor in all aspects of

hi s bankruptcy proceeding[;]” (3) also asserted that, “This is

1 Section 330 provides, in part, that:

(a) (1) After notice to the parties in interest and the United
States trustee and a hearing, and subject to sections 326,
328, and 329, the court may award to a trustee, an exam ner,
a professional person enployed under section 327 or 1103 -

(A reasonabl e conpensati on for actual , necessary
services rendered by the trustee, exam ner, professional
person, or attorney and by any paraprofessional person
enpl oyed by any such person; and

(B) reinbursement for actual, necessary expenses.

(4) (B) In a chapter 12 or chapter 13 case in which the
debtor is an individual, the court may allow reasonable
conpensation to the debtor's attorney for representing
the interests of the debtor in connection wth the
bankruptcy case based on a consideration of the benefit
and necessity of such services to the debtor and the
other factors set forth in this section.

11 U.S.C. § 330 (2002).
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an asset case which has involved nunerous appearances,
resol ution of issues with the trustee, defense and resol ution of
an adversary proceedi ng, negotiation with these parties and with
menbers of the debtor’s famly, and other adm nistrative matters
on behalf of the Debtor[;]” (4) further asserted that, “All of
the services for which conpensation is requested by Adair were
perfornmed for or on behalf of the Debtor, and not on behal f of
any creditor, exam ner, trustee or any other entity[,]” and “As
this Application denonstrates, the services Adair has rendered
on behalf of the Debtor have been beneficial to the Debtor in
that the services have been utilized to assist the Debtor in
cooperating with the trustee, resolving issues with creditors,
and generally moving the case toward a final distribution to
creditors and the ultimte closing of the case[;]” and (5)
requested that $3,950.00 of the amounts requested, after
application of a pre-petition retainer, be paid from the
Debtor’s estate, because it benefitted the estate in noving the
case toward a final distribution to creditors and cl osing.

On Oct ober 20, 2002, a Notice (the “Conpensation Notice”)
was sent to interested parties, including the UST and the

Trustee, advising themthat they had until Novenber 12, 2002 to
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file objections in connection wth the Application for
Conpensat i on.

On Novenber 27, 2002, after no objections to the Application
for Conpensation were received by the Court, an order was
entered allow ng the conpensation requested and directing that
$3,950.00 be paid as an admnistrative expense (the
“Conpensation Order”).

On Decenber 2, 2002, the UST filed an objection to the
Application for Conpensation (the ®“UST Objection”), which
asserted that: (1) with respect to the $3,950.00 requested to be
paid as an adm nistrative expense: (a) there was no statutory
authority for the paynent of conmpensation to an individual
Chapter 7 debtor’s attorney from funds of the estate; and (b)
the Application for Conpensation was made pursuant to Section
330, which requires that a professional have been enpl oyed by a
trustee with Court approval under Section 327(a);? and (2) any

and all allowed conpensation for the Attorney for the Debtor

2 Section 327(a) provides that:

(a) Except as otherwise provided in this section, the trustee, wth
the court's approval, nmay enploy one or nore attorneys, accountants, appraisers,
auctioneers, or other professional persons, that do not hold or represent an
interest adverse to the estate, and that are disinterested persons, to represent
or assist the trustee in carrying out the trustee's duties under this title.

11 U.S.C. § 327 (2002).
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should be determined to be the sole responsibility of the
Debt or .

On Decenber 4, 2002, the Trustee filed an objection to the
Application for Conpensation (the “Trustee Objection”), which
indicated that he did not object to the conpensation being
requested, but asserted that the Bankruptcy Code did not allow
the fees and di sbursenents of an individual Chapter 7 debtor’s
attorney to be paid from the Chapter 7 estate as an
adm ni strative expense.

On Decenber 17, 2002, the Trustee filed a motion (the
“Reconsi deration Motion”), pursuant to Rule 9004, which
requested relief from the Conpensation Order on the grounds
that: (1) it was a m stake of law to allow the Attorney for the
Debtor to be paid fromthe estate as an adm nistrative expense
for services rendered to the individual Chapter 7 Debtor; and
(2) the services perforned were not neant to nor were they
reasonably likely to benefit the estate at the time they were
perforned, because they were at all tinmes being perforned in the
interests of the Debtor and not the Chapter 7 estate.

On Decenber 31, 2002, the Attorney for the Debtor filed a
Response to t he Reconsi deration Mdtion, which asserted that: (1)

the Court had not made a m stake, within the meani ng and i ntent
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of Rule 9024, when it entered the Conpensation Order at a tine
when nei ther the UST nor the Trustee had filed tinmely objections
to the Application for Conpensation; (2) the existing split of
authority anong the federal courts should be resolved in favor
of those decisions that have held that attorneys for individua

Chapter 7 debtors were inadvertently omtted fromthe |ist of
professionals entitled to receive reasonable conpensation from
t he estate under Section 330(a)(4)(B); and (3) Local Rule 2016-2
(“Rul e 2016-2"). Labeled “Applications for Fees by the Attorney
for the Debtor in Chapter 7 Cases,” provides tinme-frames within
whi ch applications for allowances fromthe estate under Section
330 nust be filed, indicating that it continues to be the
position of the Bankruptcy Court for the Western District of New
York that attorneys for an individual Chapter 7 debtor can be

paid fromfunds of the estate.?

s 2016-2. APPLICATION FOR FEES BY THE ATTORNEY FOR THE DEBTOR IN
CHAPTER 7 CASES [Fornmer Rule 39] [SO 6/12/84; SO 7/30/90]

A The expeditious administration of chapter 7 estates is hindered by
the delays by debtors’ attorneys in the filing of applications for
al l owances from the estate under 11 U S. C. Sec. 330. Therefore, the

failure to file any fee allowance application by such an attorney
before fifteen (15) days after the miling of the Rule 2002(f)(9)
Fed. R Bankr.P. notice of the trustee’'s final report in any case
shal | be deened a wai ver of the allowance

B. Al act ual conpensati on and di sbursenent s whet her char ged by
attorneys to the debtor, debtor’s estate or any entity paying on
behal f of the debtor or debtor’s estate prior to or during the
pendency of a case must be fully disclosed in a supplenmenta
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DI SCUSSI ON
Section 330(a)(4)(B) and Local Rule 2016-2
In In re Anes Departnent Stores, Inc., 76 F.3d 66 (2d Cir.

1996) (“Ames”), the United States Court

Second Circuit (the

t hat :
Al t hough

debt or s’ att orneys

“Second Circuit”) stated

wer e

of Appeals for the

in its decision

not

specifically included in the coverage of the

anended section 330, Collier

asserts

t hat

this omssion was inadvertent. See 2
Collier § 330.01 at 330-8-9; T 330.04 at
330-41-43.

We are inclined to agree. However, the
merit of Skadden’s fee application should
not hinge on the accuracy of Collier’s
assertion. Where the benefits of services
to the estate are the same, it mkes no
sense to treat performances of such benefits
by debtor’'s attorneys differently than
performances by ot her retained

pr of essi onal s.

As clear as this statenment is,

it was nmade in a case where

the fee application the Court was passing upon was nade by what

statement filed in accordance wth Rule 2016(b) Fed.R Bankr.P. [A
disclosed fee which is to be charged in the event of a contingent
future service, and which is charged, shall be disclosed in a
suppl ement al st atemnent.

C Suppl enental statenments by attorneys as to conpensation sought from
the estate shall be supported by time sheets and detail as to any
di sbursenments charged and shall be acconpanied by a notion [notice
thereof to be given by the requesting party to parties in interest

in accordance with Rule 2002(a)(7) Fed.R Bankr.P.].

Page 7



BK. 00-22834

appears to have been the attorneys for a Chapter 11 debtor-in-
possessi on appoi nted under Section 1103. Therefore, Section 330
was applicable, and this statenment was seem ngly unnecessary to
the Court’s decision and not binding precedent. In fact,
subsequent to the decision in Anes, ny coll eague, the Hon. Car
L. Bucki, in In re Thomas, 195 B.R 18 (Bankr. WD.N Y. 1996)
(“Thomas”), held that conpensation to an individual Chapter 7
debtor’s attorney could not be allowed fromthe estate as the
result of the Bankruptcy Reform Act of 1994 (the “ReformAct”),
which elimnated any reference to a debtor’s attorney in Section
330(a)(1).

Wth regard to Rule 2016(b), it was enacted as a Local Rule
prior to the enactnent of the ReformAct. Wen the Local Rul es
were revised in 1997, no one specifically addressed Rule 2016-2
in light of the changes made by the Reform Act or Judge Bucki’s
decision in Thomas.

1. The Trustee and Leqal Services in a Chapter 7
Bankruptcy Estate

Not wi t hst andi ng t he debate about Section 330(a)(1l) and the
split anong the circuit courts as to whether the inclusion of
the debtor’s attorney should be read back into the statute, it

is clear that there will be tines when a Chapter 7 trustee, who
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acts as the chief executive officer, chief operating officer and
chief financial officer of the Chapter 7 estate, may wi sh to
have | egal services perforned for the estate that in his view
can be best perforned by the Chapter 7 debtor’s attorney.*

In these instances, if the trustee is not the one who
solicited the performance of the services, he nmust deci de before
t he services are perfornmed whether they should be perfornmed by
the debtor’s attorney or by another professional. This is the
only way that the trustee can efficiently and effectively
perform his duties under Section 704, including his duty to
insure that all adm nistrative expenses incurred by the estate
for professional services have been reviewed in advance using a
cost-benefit anal ysis.

In this regard, it may be that the legal services the
trustee requires to be performed by the Chapter 7 debtor’s
attorney are sufficiently incidental, that the costs of having
that attorney appointed under Section 327 would make them no
| onger cost effective.

Therefore, before the Court in the Rochester Divisionof the

Western District of New York will consider an application for

4 From experience, such instances nost frequently occur when there has
been a conversion froma Chapter 11 case to a Chapter 7 case.
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the all owance of conpensation from the estate to a Chapter 7
debtor’s attorney for | egal services performed and di sbursenents
i ncurr ed: (1) the attorney nust have been appoi nted under
Section 327; (2) before perform ng any | egal services which the
Chapter 7 debtor’s attorney expects to be paid for from the
Chapter 7 estate, the attorney nust have obtained the pre-
consent of the Chapter 7 trustee for the performance of those
| egal services, and a witten confirmation of the consent nust
be attached, as an exhibit, to the application;® or (3) any ot her
application nust have attached, as an exhibit, a consent from
the Chapter 7 trustee and the UST that the services are
conpensabl e and payable fromthe estate.®

[11. The Application for Conpensation

5 The consent may be initially approved orally by the trustee, but it
must be confirmed by a short letter as soon after the ~consent and the
commencenent of the services as possible. This is nuch like the requirenment that
a lineman in order to be an eligible receiver must check-in with the referee

before the play starts.

6 This would cover the rare circunstance where pre-consent was not
obtained, but the trustee and the US  Trustee, 1in reviewing the <case in
preparation for a final report, believe that services rendered by a Chapter 7
debtor’s attorney should be conpensable, in whole or in part, from the estate.
This alternative should never be relied wupon by a Chapter 7 attorney when
performng the services. If there is a desire and intent to be paid from the
estate, the attorney should always obtain the pre-consent of the trustee. In
each of the above alternatives, it is still for the Court to deternine the anount

of reasonable conpensation so that it is not necessary in alternative (3), above,
when obtaining the consent of the trustee and the UST to be attached to the
application, t hat they also agree wth the amount of conpensation being
request ed.
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Wth regard to the Application for Conpensation, the Court
entered the Conpensation Order only because it had not received
a tinely objection fromeither the trustee or the UST, and it
was incorrectly assuned, fromtheir failure to object by the
November 12, 2002 deadline, that they were consenting to the
payment of $3,950.00 as an adm ni strative expense.

At least with respect to this Application for Conpensation,
the Court is not prepared to find that Section 330 permts an
al | owmance of conpensation for an attorney for a Chapter 7 debtor
to be paid in whole or in part as an adm nistrative expense from
the Chapter 7 estate.

Furt her nor e, with respect to this Application for
Conpensation, the Trustee and the UST have now advi sed t he Court
that they do not believe that the services sufficiently
benefitted the estate to warrant the paynent of any of the

conpensation otherw se allowed as an adm nistrative expense.

CONCLUSI ON

The Reconsideration Mtion is granted. The Conpensati on
Order is vacated to the extent that $3,950.00 was all owed as an

adm ni strative expense to be paid from the Chapter 7 estate.
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That amount and all other amounts allowed in the Conpensation

Order shall be the responsibility of the Debtor, David G Burch.

I T 1S SO ORDERED

HON. JOHN C. NI NFO, 11
CH EF U. S. BANKRUPTCY JUDGE

Dated: April 9, 2003
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